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The wfomaton provided In this decumant ta kor infommative
purpeses ondy and shoukd not ibe vsed in placa of legel advice.

DISCLAIMER
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INTRODUCTIONS

« Brittany Relner
= Kathleen Brantingham
* Brenda Pryor

« Particlpants and toles
« Introduce yourself to your neighbors
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Leaming Objectives

= What Is Titla 1¥ and what daes it cover?

* Recognizing Sexual Harassment and
Sexuval Viclence

« Crverview of Title 1X Processes and Key
Personne]

« Executive Orders and OCR Guidance
» Foundation for specific role tralning

UDALLSHUMWAY,

What is Title [X?

“*Nao parsaon in the Unlted States shall, on
the basis of sex, be excluded from
participation in, ba denied tha banefits of,
or ba subjected to discrimination under any
education program or activity raceiving
federal finencial assistancea.”

United States Congress, 1972
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Title IX Regulations

« The Implementing Regulations are what
an administrative agency like the U.S,
Departmiant of Educallon creates through
a rule making process to dictate
definitions, procedures, timelines, and
expectations of carmying out the intent of
the federal stahute.

* The regulations have changad with the
recent presidential administrations in

2020 and 2024
UDALUSHUMWAY

Title IX Overview

1. Senxt Discrimination {equal opporiunity}
— Spons Teams
— Restroom Aocess (equal number}
2. Seaual HarassmentfAssault
{discriminatory treatment)
= Can inglude restroomylockar room

UDALLISHUWAY

Executive Orders

= January 20, 2025 {Inauguration Day)
Pres. Trump released an execufive
order *Defending Women From Gender
ldealogy Extramism and Restoring
Biclagical Truth 1o the Federal
Government”

» February 5, 2025 Pres. Trump released
an exacutive order “Keeping Man Qut of

Waomen's Sports”
UOAULSHUYMAY




“Defending Women”
EO cont.

= Palicy of the United States to aaly
recognize two sexes — male and female

~ Sex does not include gender identity

» Administration will enforce and interpret
all laws related to sex to ensure ponly
two sexes

= All federal agencies must utilize the
definitions and terms in the EQ

UDALLISHUMWAY
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“Defending Women”
EO cont.

» Requires federal agencles to use the
ward sex, not gender, in all policies

« Diracts Attorhey Genesal lo issue
guidance as to Title IX in light of the
components in the EQ

« Directs Attorney Ganeral 1o issue
guidance for EECC to ensure people
can express the binary natura of sex

11

20d EQ: Keeping Men Out of
Women's Sports

+ "It I the policy of the United States to
rescind all funds from educational
programs that deprive women and gltls
of fair athletic opporunities . . ."

= |t is “the policy of the L1.S. to oppose
male competition participation in
womeh's sports . . "

UDALL|SHUMYAY
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“Women’s Sports™
EO cont,.

» The Secretary of Ed shall "pricritize Title
1X enforcement actions against
educational institutions . . . that deny
female students an equat opportunity 1o
paricipate. . by raquiring thent, In tha
women's category, to competa with or
against or to appear unclothed before
males.” '

UDATLISHUMWAY
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Awards, Trophies, Records

= February 11, 2025

« DOE's Office of General Counsel's
lefter to NCAA and National Federation
of State High Scheol Associations

« Restore to female athletes the records,
title's, awards and recognitions
"misappropriated by biclogical males
competing in femals categories”
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Awards, Trophies, Records,
cont.

= K-12 school districts "strongly
encouraged to keep factuglly accurate
gthletlc records and 1o make corrections

where male athletes were allowed o
erasa famale recards during the Biden
administration.”

+ Is this a Title X issue? Unclear...

UDALISHUMWAY
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Executive Orders Definitions

» Sex: Immutable hiological classification as
either male or female

= Women: adult and juvenile human famasles

= Men: adult and juvenils human males.

+ Female: person belonging, at conception,

io the sex that produces the large

reproductive cell

Male: parson belonging, at conception, to

the sex thal produces the small

reproductive call

UDALL[SHLIMAY
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EOs Impact on Scheols

+ Directs tha Attormay General to issue
guidance on Title 1X consistent with the
palicies and definitiohs in the EQ

+ Rescinds guidance documents and
Attormey General Guidance that ara
inconsistent with the EC

*» Ensures that "intimate spaces®
{restrooms, locker rooms, showers) are
designated by sex, not identity

17

EOs Impact on Schools,

cont.

« QCR-dlrected investigation re federal
funding for allowing biological man to
compete on women's teams (Maine)

« DUCR-dlracted Investigation re faderal
funding for uhequal restrooms at schocl

(CO schoal retrofitted female restroom
for “all sex bathroom)

Unat L[S Htdstway
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EOs Impact on Schools,

cont.
» OCR-directad bhvestigation re federal
funding for allowing biological men to
compete on women's teams (Maing)
» JCR-directad Investigation re federal
funding for unequal restrooms at school
{CC school retrofitted female restroom
for “all sex bathroom)

LUIDALL] SEUMWAY,
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Rescinded Documents

* Department of Education Guidance

Documents including, in part:

~ 20624 Titla I Regulations: Palnters for
Lmplementation {ldy 2024)

- Lettar ta Educators Title 1X's 409
Anndversary {June 23, 2021)

= Enfarcement of Tille X in fight of Bostock
. Clayton County (June 22, 2021)

— AG Memorandum ra; Application of
Bostock o Titla 1X

=EEQC Enforcement Guidance on

H .
Utke] S‘H_Uarsiﬁ_fxment It Warkplace (Apdl 29, 2024}

20

DOE/OCR

« January 31, 2025, the U.S. Depatiment of
Education issued a “Dear Colleague™
latter indicating OCR will retumn to
enforcing the 2020 Title IX regulations

» OCR's Directed Invastigations into
achodls regarding Title X and athletics
{ex. ME) and gender neutral restrooms
(ex. CO)

* Porta created by the Department of

Education to report ssues with schapls
UDALE|SHUMWAY
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OCR is Proactive and Agressive

« OCR i net waiting for complaints by
students/parents on issues it considers
rmost important
—Transgender fomales’ participation In

Sports
~*Intirmale spaces™

= Agaressively seeking order denying
federal funding If not in compliance

UDALL[SHRMYAY
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OCR Complaints

» Under the Dear Colleague guidance,
QOCR will not invastigate a Title IX
complaint if the conduct was
discrimination based on sexual
crientation, gender identity, or any of the
other expanded scops provisions of the
2024 regulations

» OFPEN QUESTION: What about a
monitering agreement under 2024
requlations???

23

Athletics/Sports Teams

= Still need to provide equal aceess in
athletic opporttunities based on sex
« DCR will likely not allow a school o
permit a student whe was not assigned
{0 female sex at birth to compete on a
gif'siwomen's sports team
~Challenge by trans gir
—{hallenge by fernale {sex assigned at birth)
* Changed sex on bitth certificate issue?

UDALL[SHURWAY
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Int_'irnate Spaces

* Upder the Dear Collzague guidancs,
OCR will not Investigate a Title IX
complaint if the conduct was
discrimination based on sexual
criegntation, gender idenfity, or any of the
other expanded scope provisions of the
2024 regulations

» OPEN QUESTION: What about a
monitoring agreemant tnder 2024

ulations?7?
LIDALL]S HUMWAY
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Single Sex Activities

= Girls On the Run
« Girls Who Code
+ Open quesilon?

UDALLISHUMWAY
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What about 9" Circuit cases on
Sexual Orientation and
Transgender?

» E.0, and Deay Colleague Letier {o contra

* Likaly legal challenges to E.0.? We will
watch

*« Transgender students’ rights and school's
rasponsibilittes—bullying and harassment
palicies stilt apply and should be enforced
via school discipline pelicies, not Title 1X

UOALL|SH Lhwray
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What to Do Now

1. Review and revise Title IX policias
2, Review apd revise Title 1 forms and templates

3. Traln alf personnel AGAIN (Folks are confused
and whiplashed—snd understandakly soi)

4. Rezch cut o legal when you have cases that you
rmay have started lnvestigating under the 2024
regs or which ware decided under the 2024 regs
or you have any lingering questions

TDALL| SHUMAY
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Title IX

« Title IX covers sex discrimination in many
areas such as sports, disctimination in
enforcemeant of school rules, dress codes,
grading discrimination, sex-baged
bullying, sexual harassment andfor sexusl
viclence; programs and activities (Glls
Wha Code and Girls on the Run)

» Typlcally, complaints of sexual

haraszament are the most common

complairts you will encounter
UDALLISHUMveAY
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Who can be a party
to a Title IX complaint?

» Btudent vs. Studant
» Student vs. Staff

» Staff vs. Student

= Staff vs, Staff

R

30
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Why do we care
whether TIX applies?

* TIX protects vulnaratle classes of
pefsans

» Posgible OCR complaint
» Potential District liability

» Following TIX procedures delays tha
tvpical discipline processes for students

gnd staff

UDALLESHIIMWAY,
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School Liability

A schoof will violate Title IX where it has
actual knowledge of an allegation of
sexual harassment experienced by an
individual in the educational program and
the schocl scts with delibarate
Indifference to that notice,

UDALHSHUMWPAY
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Actuzl Knowledge

Whenever any employee has notice that

sexual harassment might have occurred,

the school's response ohligation is

triggered.

= Nofice of conduct that would meet the
defirition if frue

U TSy

33
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Actual Knowledge:

What to Do

* The employae with knowledge must get
that informnation to the Title IX
Coordinator or the deslgnated site
person to report to the Coordinator

+ This information ALWAYS triggers the
Title IX Ceordinater's responsibilities so
timely reporting is vital

+ Consider if mandatory reporting is

necassary
UDALL|SHUbY

Actual Knowledge:
What NOT {o Do

* Do not ignors or fail to recognize that
behavior is possible sexval harassment
if trua {presumed trua)

* Ho not interview person accused of
sexttal harassment at this tims
{procedural requirements)

* Do not discipline

i ar

s

Liabllity for Deliberate
Indifference

A response to notics of sexual
harassment that Is clearly unreasonable
In Jight of the known circumstances will
subject the District ta Uability under Title
IX {i.e. the District can be found to be
acting “daltberately indifferent”)

Ui umyiag

36
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Education Program or Activity

= Any location, event, or circumstance
over which the school axhibits
substantial eontrol over both the alleged
harasser and the contexi in which the
harassment occurred.

= Does not include conduct that occurred
outside of the U.S,

UDALLISHUMWAY,
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Title IX Sexual Harassment or
Sexual Violence

+ 3 Types in the definltion in the regs
= All three reguire:

Unwelcoms sexual conduct

{no consent)
o+
Conduct effectively danles {or limits) a
person's equal access to educational
activity

L=

Type 1: Quid Pro Quo

An emplaves of the recipient conditioning
tha provision of an aid, benefit, or service

of the recipient on an Individual's
participaticn in unwelcome sexual
congduct,

33
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Type 2: Severe, Pervasive and
Objectively Offensive

LUnwefcome conduct determined by a
reasonable parson to be so severe,
pervasive, ang abfectively affensive that it
effectively denies a parson equal accoess
to the recipient's (school's} education
program or activity

UDALLISH Uiy
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Severe, Pervasive and
Objectively Offensive

« No specific definitions in the regulations,
but the mare severs the conduct, the less
need tc show pervasiveness

* Pervasive means widespread, persistent,
andfor exists throughout an entire syslem
or institution

* Severs and Pervasive work In tandem sa
that if something is more severe, it may
he less pervasiva and sill meet Title 1X

- ﬁ&ﬁgﬁ{“@v&rsa
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Severe/Pervasive Analysis

1. Degree to which the conduct affected the
cornplalnant's ability lo access the District's
education program or activity;

2. ‘Typa, frequency, and duration of the
conduct;

3. Partles” ages, roles within the District's

_education program or activity, previous
interactions, and cther factors about each
party that may be relevant to evaluating the

effects of tha canduct:
UDALLISHUMWAY
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Severe/Pervasive Analysls

4, Location of the conduct and context in
which the conduct occumed; and

5. Other sex-based harassment i the
District’'s education program or activity.

UDALL[SHEWWRY
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Objectively Offensive

= Whether a reasonable person in simitar
circurnstancas would find it offensive,
hostile, or intimidating.

= Subjective feclings or interprelations may
not be the sole basfs for evaluating
whather & Title X violation has ocourred,

UDATLISHUMMWAY

Type 3: Sexual Assault or
Violence

« Saxual assault as defined in 20 U.S.C.
1092 (B)A)V)

= Dating Viclence as defined in 24 LLS.C.
12281{s}10)

+ Domestic vinlence as defined in 34
U.8.C. 12291(a)(8)

» Statking as defined in 34 U.S.C.
12291(a){30)

UDALL S HLbAy
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Education Program or Activity

Schools are only required 1o address

sexual harassment in the education

program or activity, which is

« Any location, event, or circumstance
over which the school exhibits
suhstantial control over both the
alleged harasser and the context In
which the harassment occurred

UbatuiSegnwy
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Against a Person in the
United States

* This Is a juisdictional requirement for
application of Title 1X

* Students in a study abread program are
not protected by Title X outsida the U5,

* Finzl rule notes that though not required,
a school may inltlate a student conduct
proceeding against a parpetrator or offer
supportive measuras to a victim

47

Examples of Denial to
Educational Activity

+ Skipping classes or school refusal
= GPA goes down

= Difficulty concentrating In; class

+ Bedwetting, crylng at night

* Ciitting sports or extracursicular
activities to avoid contact with alleged
perpetrator

L " Ll A
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Title IX Can Be Difficult for
Schools/Staff/Students

» Viclations of processes/procedure can
becorma the subject of an CCR
complaintfinvestigation

= Title IX ptocess may take B0 days or
more

+ No discipline can be taken agalnst the
Respondent until the full process has
completed

UDALLISHUMYGY
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Is it more than Title IX?

» Mandatory report to CS andfor law
enforcement

« HR Issues

* Report to State Board of Education
{unprofessional conduct by adult
employees)

UDATL{SHUMbAY

Is it Title IX?

Group Discussion
(Scenarios)

UDALL[SHUMWAY
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It’s Title IX,
So, now what do we do?

Grievance Process

o i

52

Process
District errployes leams of Alagations which—f fue-are
convened by Title O
o
Coordinator receives complaint {alkegations ) meets with
whzim o discusa Tibe U and supportha measiaes,
L+
Coordinestor provides notica of allegations b Respondend
£}

Invastigator lnvestigates, shares svidence, Bhd drafts rpot
L
Decision Maker writes decizion
L
Appeal [il mada by party}

g

Key TIX Personnel

= Title IX Coardinator

+ Title IX Investigator

* Title I¥ Dacision Maker

= Title IX Infommal Resolution Facilitator
« Title [X Decision Maker on Appeat

UDALLISHUMWAY
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Title IX Forms and
Templates

Packet and Pollcies
» Definitions
* Farmal reguirements
« Tima Lines
« District Policies

UTALL | SHITMMWAY
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Impartiality and Bias

Title IX requires that Key Personnel act
rot have a conflict of interest or blas for or
against complainants or respondents
generally or an individual complalnant or
respongdent

11111
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Explicit Bias

= Forming opinions based on prejudices
or attifudes toward certain groups

= Positive or negative preferences for a
particular group

» Examples: racism, gexism, ageism

DDLU SR AY

57

19




Conflicts of Interest and/or
Perception of Bias

» Actions may create a reasonable
impression that the actor's ability to
peronn duties is Impaired

» Examples: family or close friend
relationship, prior negative or positive
interactions with party

* Reality of smaller districts in smaller towns

i

E"clt Bias

« Uneonscious

* Based on subconscious faelings,
perceptlons, atlitvdes, and siereotypes
developed as a result of prior influences
and impsints

* Does not require animus

* Implicit blas can be reduced/managed by
discussing and recognizing

« Analysis not required by 2023 regulations

oAl IIDEI cunnecu:-n—pomlcs}
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Title IX Coordinator

= Oversess the District's response to the
Title IX, the personnel involved,
suppodive measures, the limelines, and
implementation of any
remediesfdiscipline

+ Coordinator is the front Iine to prevent
District liakility and is critical to
successful Implementation of the Title 1X

Ul:w.Pfﬂ E.Eﬁﬁ'f

r— L —
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Title IX Investigator

« Collacts documents, videos, pictures,
etc. (tangible evidence)

« Interviews parties and witnesses
» Shares evidence with tha parties
« Writes investigation report

» Sends investigation report to partles,
Coordinator and Declslon Maker

UDALL g
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Title IX Decision Maker

« Offers pardies ability to ask questions

« Reviews evidence and invastigation
report

» Writes decision

+ Sends decision to Coordinator, and
parties

« Notifies parties of the right to appeal

=Sy

62

TIX Decision Maker on
Appeal

If an appeal is made by a parly, the
decision maker on appeal rules an the
appeat and writas a decision

UOALL|SHMpAY
63
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Informal Resolution Facilitator

» Trained to facilitate resolution or to
seitle the matter between tha parties

» Often uses mediation
* Prepares Resclution Agreement

Formal Complaint

= Pocument filad by complainant or signed
by Titla IX Coordinator alleging sexual
harassmen! against a respondent and
requesting an investigation

= Complainant must be participating in or
gttempting to participate in the edycation
program at the time of flllng

+ Document or electronic submission that
contains physical or digitat signaturs of
complainant

UDALLISHUMBRY
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Formal Complaint Triggers
the Investigation

* Fomal Complaint trigners responsibility
o conduct an investigation that complies
with the adopted grievance process

* Upon notice of & formal complaint, the
Title IX Coordinator will provide a written
notics fo parties explaining basic rights
durning the process and will assign an
investigator

VoaLtiumway
66
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Supportive Measures

= Basigned o restore or preserve equal
access to education program or activily

— Equal access means the same access
someone who has not experienced sexual

harassment has

= Supportive measures are the best way to
lst the parties know that the Districtis
taking the complaint seriously

UDALLISHMweAy
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Supportive Measures

» Non-disciplinary

* Non-punitive

* Individualized to
the person and
situation

« Offered as
appropriate and
without charge

UDALL| SHUMWAY

» Must be offered to
Complainant

* May be offered ta
Respondent
appropriate

* Do not
unreasonably
burden either a
Complainant or
Respondent

&8

Examples of Supportive
Measures

+ Counseling
» Modify coutses
+ Change schedula

* Repeat course

* Increase monitaring
or supenvision of
studants

» Mo contact arder
(mutual or
individual)

B9
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Supportive Measures

+ i respondent is an employee, you may send
employas home on administrative leave as a
supportive measure — not considered
disciplinary.

« Hrespondent I3 a student you canmof remove
them from an educational activity as a

suUpportive measure UNLESS there 15 nead for

an amergency removal - necessary to pratect
an Individisat from IMMEDIATE THREAT TO
PHYSICAL HEALTH OR SAFETY

UDALLISHUMMAY
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Mandatory Dismissal of
Forma! Complzints

+ The complaint does not state an
allegation of sexual harassment, even if
gll facts are found to be true

+ The sexual harassment, even i if did
aectr, did not ocour in the school’s
progratm or activity

» The sexual harassmant did not eoour
against a person in the United States

UDALL|SHuMAY
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Permissive Dismissal of

Formal Complaints
v Ifthe Complainant notifies the THle I
Coordinator that sthe wanis 1o withdraw tha
complaint
+ Il the Respondent's emplayment or enrallment
with the school ends

* [f circumstances, such as several years
between the conduct and the complaint ora

complainant’s refusal io cooperale, prevent the

gathering of evidence sufficient to render a

delermination
UDALLISHUMWAY
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Determining When Title IX Coordlnator
Proceed wio Complainant

« Tha Title 1X Coordinator may sign a formal

camplatnt en tehalf of the complainant,
andfor may dacide not to dismiss allegations
or a complainant even if complainant
requasts distnlssal—discuss with Legall

» Coensldar whether District would be
detiberately inditffarent 1o tha notice of
potentlal sexual harassment if the
Coordinator does not procesd

UDALUSHUMWAY
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Considerations

To make the determination, the Title IX

Coordinalor may consider {8 factors from 2024

Regulatlons—not required, but can be helpful):

+ Complzinant’s reguest not to procesd

» Complalnani’s reasonable safely concems
regarding initiation of compiaint

+ Rlzk that additional acts of sex discrimination
waould occur if complalnt is not iniitaled

= Severity of the alleged sex discimination

s Age and relationship of the parties, including
whether tha respondant Is an smployea

UDALL|SHURMAY
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Considerations Cont.

» Scope of the alleged sex discrimination,
Includlng information suggesting a patlern,
ocngoing sex dizcritmination or sex
discrimination alleged to have Impacted
rmuitipde indbidusls

» Availability of the evidence 1o assist a
decisionmaker

» Whelher the recipleni could end the alleged
sex discrimination and prevent Its recumance
without inliating the grievance procedures

Unati/SHUMwAY

75

25



Procedural Requirements

= Parlles may have an advisor of thelr choles
— Advisor may be an attormey, but doss
nat have to ba
- Parents of minor students ara not

advisors, but do have the fight ia be
prasent with their child

= L., & minor studenl may have both a
parent and an advisor present/notified

UDALL{SHUMWAY
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Procedural Requirements

* Parties have the opportunity to Inspect
and revlew evldence collected during the
invesligation
— Should sign a non-disclosure

agreement (NDA}, which does not
restrict either party’s abllity to discuss
the allegations or gather and present
evidencea

7

TRAINING
» A District must ensure that Title IX Coardinators,
Investigators, decision-makers and any person
whe facilitates an informal resolution process,
receive annual treining in the definition of
sexual harassment, grievance process, haw to
serve imparflally, conflicts of interast, ete,

= All employees are not required o be trained
annually, but it Iz a good idea to give some
training to all employees bacaltss of actual
knowledge/nolice conslderations {annual
trainlng 15 the gold standard}

UDALtSHMmAY
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Informal Resolution Process

» Whan: After a Formal Complaint
Received

* What: Seiflament or restorative process
« How: Madistion is common process

e

Why Parties May Prefer
Informal Resolution
+ Parties may be mora satislied if they
have a say In creating the outcoma
= Process may be less adversarial
= Theay can contral the outcome
+ Resolutions can include creative
solutions
* Process is shorter and does not nvelve a
full investigation and determination
UDALL|SHDMAYAY,
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COUINSELDRS AT LAW SINCE 1965
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Title IX Training for Key Personnel {Overview)
Scenario 1

A female member of the wrestling team reports that one of the male wrestlers was touching her
and other female wrestlers inappropriately while during pre-practice meetings with the coaches.
In the formal complaint she states that the male student touched her on the neck and shoulder on
one occasion.

Is there anything mere that yor need to know to determine if the behavior is covered by Title IX?
(For K-12: Does it matfer that the male wrestler has an IEP?)

What do you do first?

Scenario 2

A female student reports that during al! female P.E. class a male teacher entered the weight room
where the girls were working out. The male teacher asked the female teacher if he could work out
in the weight room during the girls’ class. The female teacher agreed. The male teacher then
completed his workout on machines and weights that were not then in use by the female students.
There is a “fishbowl]” camera in: the weightroom.

Two grade females submit formal Title IX complaints slleging that the male teachet’s presence
constituted sexual harassment.

Is there anything more that you need ta know to determine if the behavior is covered by Title IX?
(For K-12: Does it matter that the famale students are 7% graders?)

What do vou do first?

Scenarie 3

You receive this formal Titls IX complaint.

Allegation #1: On May I, 2025, at approximately 2:33 p.m. outside of the Math building,
Complainant was approached by Respondent. Respondent placed one of his hands on
Complainant’s right buttocks. Complainant asked Respondent to stop, then Respondent grabbed
beth of Complainant’s breasts with both of his hands and tugged them toward his body. The
Complainant walked away, then Respondent followed Complainant from behind and placed his
hands on Complainant’s thigh, then pulled her backside toward Respondent’s front side and contact
was made,

Allegation #2: On May 1, 2025 at approximately 3:20 p.m., both Complairant and Respondent
walked out of Classroom #204 and walked to the common area between the Math and Science
buildings, Respondent then walked toward Complainant, whose back was against the wall, and
the Respondent kissed Complainant on the lips. When Respondent kissed the Complainant,
Respondent also “pushed™ his penis against Complatnant’s “private part.”

Is this behavior covered by Title IX? How do you know?
What do you do first?




